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          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Alegria failed to establish that the district court abused its discretion, either 
by revoking his probation, or by denying his Rule 35 motion for reduction of his 
underlying sentence of 10 years with three years fixed, imposed following his guilty plea 
to felony DUI? 
 
 
Alegria Has Failed To Establish That The District Court Abused Its Sentencing 
Discretion 
 
 Alegria pled guilty to felony DUI and, on March 25, 2013, the district court 
imposed a sentence of 10 years with three years fixed, and retained jurisdiction.  (R., 
pp.82-88.)  After Alegria completed the rider program, the district court suspended the 
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balance of his sentence and placed him on probation for five years. (R., pp.100-12.)  
However, before he could begin probation, Alegria was extradited to Nevada and 
incarcerated for 16 months on a DUI charge in that state.  (3/14/16 Tr., p.4, L.21 – p.5, 
L.4.)  Less than six months after Alegria was released from prison, his probation officer 
filed a report of violation alleging that Alegria had violated his probation, breaking eight 
of the rules outlined in his probation agreement. (R., pp.118-24.)  Alegria admitted to 
some of the allegations and the district court revoked his probation and ordered the 
underlying sentence executed.  (R., pp.197-98, 202-06.)  Alegria filed a notice of appeal 
timely from the district court’s order revoking probation.  (R., pp.217-20.)  He also filed a 
timely Rule 35 motion for a reduction of sentence, which the district court denied.  (R., 
pp.207-09, 213-16.)   
Alegria asserts that the district court abused its discretion by revoking his 
probation in light of his claims that he was not given an “opportunity to apply the lessons 
he learned in the rider program in a real-world situation,” that he lacks family support, 
and that he has a new plan for probation.  (Appellant’s brief, pp.4-6.)  Alegria has failed 
to establish an abuse of discretion.   
“Probation is a matter left to the sound discretion of the court.”  I.C. § 19-2601(4). 
 The decision to revoke probation lies within the sound discretion of the district court. 
 State v. Roy, 113 Idaho 388, 392, 744 P.2d, 116, 120 (Ct. App. 1987); State v. 
Drennen, 122 Idaho 1019, 842 P.2d 698 (Ct. App. 1992).  When deciding whether to 
revoke probation, the district court must consider “whether the probation [was] achieving 
the goal of rehabilitation and [was] consistent with the protection of society.”  Drennen, 
122 Idaho at 1022, 842 P.2d at 701. 
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Alegria is not an appropriate candidate for probation.  Within just two months of 
being released from prison he violated multiple terms of his probation, including by 
driving with a suspended license, faking a residence, leaving an inpatient treatment 
program without permission, drinking alcohol, failing multiple drug tests, associating with 
other probationers, and failing to pay court ordered fines and fees. (R., pp.118-24; 
3/7/16 Tr., p.13, L.14 – p.17, L.10.)  He was also alleged to have sold narcotics, 
recruited “runners” to assist in the sale of narcotics, and committed and threatened 
violence to others for unpaid debts, but the state withdrew those allegations in 
exchange for Alegria’s admissions to the alleged probation violations that (with the 
exception of the driving on a suspended license allegation) did not in themselves 
constitute new crimes.  (R., pp.118-24; 3/7/16 Tr., p.9, L.15 – p.10, L.5.) 
At the disposition hearing for Alegria’s probation violations, the district court 
noted that, had Alegria admitted to all of the alleged violations, it would have resulted in 
new criminal charges. (3/14/16 Tr., p.10, Ls.11-16.)  The district court also expressed 
concern that Alegria’s probation officer believed Alegria may have been involved in the 
distribution of controlled substances in the community.  (3/14/16 Tr., p.10, Ls.17-20.)  
Probation was clearly not serving the purpose of rehabilitation or community protection 
in this case, as evinced by Alegria’s many failed drug tests and other noncompliant 
behavior within just two months of his release from an extended period of incarceration. 
The district court did not abuse its discretion on the issue of whether to revoke 
Alegria’s probation, but instead considered all of the relevant information and 
concluded, “It does appear to this Court that the role of rehabilitation has not been 
attained.”  (3/14/16 Tr., p.10, Ls.23-24.)  Alegria’s continued criminal thinking, his 
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refusal to comply with the conditions of community supervision, and his failure to make 
any rehabilitative progress while in the community did not merit continued probation.  
Given any reasonable view of the facts, Alegria has failed to establish that the district 
court abused its discretion by revoking his probation. 
Alegria next asserts the district court abused its discretion by denying his Rule 35 
motion for a reduction of the fixed portion of his sentence.  (Appellant’s brief, pp.6-7.)  In 
State v. Huffman, 144 Idaho 201, 203, 159 P.3d 838, 840 (2007), the Idaho Supreme 
Court observed that a Rule 35 motion “does not function as an appeal of a sentence.”  
The Court noted that where a sentence is within statutory limits, a Rule 35 motion is 
merely a request for leniency, which is reviewed for an abuse of discretion.  Id.  Thus, 
“[w]hen presenting a Rule 35 motion, the defendant must show that the sentence is 
excessive in light of new or additional information subsequently provided to the district 
court in support of the Rule 35 motion.”  Id.  Absent the presentation of new evidence, 
“[a]n appeal from the denial of a Rule 35 motion cannot be used as a vehicle to review 
the underlying sentence.”  Id.  Accord State v. Adair, 145 Idaho 514, 516, 181 P.3d 440, 
442 (2008).   
Alegria did not appeal the judgment of conviction in this case.  In support of his 
Rule 35 motion, Alegria merely reminded the court that he had already served jail time 
in Nevada.  (R., pp.207-08.)  This was not “new” information, as the district court was 
aware of Alegria’s incarceration at the time that it revoked probation.  (R., pp.213-16.)  
Because Alegria presented no new evidence in support of his Rule 35 motion, he failed 
to demonstrate in the motion that his sentence was excessive.  Having failed to make 
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such a showing, he has failed to establish any basis for reversal of the district court’s 
order denying his Rule 35 motion.   
Conclusion 
 The state respectfully requests this Court to affirm the district court’s orders 
revoking probation and denying Alegria’s Rule 35 motion for a reduction of sentence. 
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